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STATEMENT OF THE | SSUES

Whet her Faith Lapp, a mnor, qualifies for coverage under
the Florida Birth-Rel ated Neurol ogi cal Injury Conpensation Plan.

PRELI M NARY STATEMENT

On January 27, 2003, Linda J. Davidson Lapp, individually,
and on behalf of and as natural guardian of Faith Lapp (Faith),
a mnor, filed a petition (clain) with the D vision of
Adm ni strative Hearings (DOAH) for conpensation under the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Plan).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
January 28, 2003, and on May 6, 2003, NICA filed a Mdtion for
Summary Final Order, predicated on the opinion of its experts
that Faith had neither a substantial nental nor notor
i mpai rmrent, and that her neurol ogic abnormalities were likely
acquired in utero, rather than from oxygen deprivation or

nmechani cal injury occurring during |abor, delivery or



resuscitation. In the neantinme, Ol ando Regi onal Heal thcare
Systens, Inc., requested and was accorded | eave to intervene.

On Novenber 14, 2003, an Order was entered denying N CA' s
Motion for Summary Final Order, and a hearing was schedul ed for
February 16, 2004, to resolve whether the claimwas conpensabl e.
At hearing, Linda J. Davidson Lapp testified on her own behal f,
and Petitioner's Exhibit 1 was received into evidence. Also
received into evidence were Joint Exhibits 1-4, Respondent's
Exhibits 1 and 2, and Intervenor's Exhibits 1 and 2. No other
W tnesses were called, and no further exhibits were offered.

The transcript of the hearing was filed March 8, 2004, and
the parties were accorded 10 days fromthat date to file
proposed orders. Respondent and Intervenor elected to file such
proposal s, and they have been duly consi dered.

FI NDI NGS OF FACT

Prelimnary findings

1. Linda J. Davidson Lapp is the natural nother and
guardi an of Faith Lapp, a mnor. Faith was born a |live infant
on January 27, 1998, at Arnold Pal mer Hospital for Children &
Wnen (Arnold Pal mer Hospital), a division of Olando Regi onal
Heal t hcare System 1Inc., a hospital located in Ol ando, Florida,
and her birth wei ght exceeded 2,500 grans.

2. The physicians providing obstetrical services at

Faith's birth were Penny A Danna, M D., and Steven Carl an,



M D., who, at all times material hereto, were "participating
physician[s]" in the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan, as defined by Section 766.302(7), Florida
St at ut es.

Faith's birth

3. At or about 1:25 a.m, January 27, 1998, Ms. Lapp
(wth an estinated date of delivery of January 22, 1998, and the
fetus at 40+ weeks gestation) presented to Arnold Pal ner
Hospital, in labor. At the tine, Ms. Lapp's nenbranes were
noted as intact, and vaginal exam nation reveal ed the cervix at
4 centineters dilation, effacenent conplete, and the fetus at -1
station. Contractions were noted as mld, at a frequency of 2-3
mnutes, with a duration of 40 seconds, and fetal nonitoring
reveal ed a reassuring fetal heart rate, with a baseline in the
130 beat per m nute range.

4. From 1:25 a.m until 5:00 a.m, when her menbranes
spont aneously ruptured, Ms. Lapp's | abor progress was steady,
and fetal nonitoring continued to reveal a reassuring fetal
heart rate. Thereafter, to 7:05 a.m, when vagi nal exam nation
revealed Ms. Lapp conplete, nonitoring continued to reveal a
reassuring fetal heart rate, with a baseline in the 150 beat per
m nute range, and variable decelerations, with contractions, and

a good return to baseline.



5. At 7:20 a.m, Ms. Lapp was noted as pushing, with
contractions, and variable decel erations conti nued w t hout
significant change until approxinmately 8:40 a.m, one hour prior
to delivery, when fetal heart rate decel erati ons becane
persistent. Thereafter, at 9:25 a.m, the baby was noted to
crown; at 9:34 a.m, the baby was noted as bradycardic with a
fetal heart rate in the 70 beat per m nute range; and at
9:36 a.m, the baby's head was noted as delivered, with the
fetal heart rate continuing in the 70 beat per m nute range.

6. Delivery was conplicated by a shoul der dystocia, and at
9:38 a.m, the | abor and delivery record reveal s the baby was
not yet delivered, and the fetal heart rate was persisting in
the 70 beat per mnute range. Thereafter, at 9:40 a.m, Faith
was delivered.

7. At delivery, Faith was severely depressed (w thout
respiratory effort, reflex, or nuscle tone; a col or consistent
with central cyanosis; and a heart rate under 60 beats per
m nute), and required resuscitation (ambu bagging with 100
percent oxygen, cardiac conpression for 20 seconds, and
i ntubation). Apgar scores were recorded as 1 and 6, at one and

five mnutes, respectively,!?

and cord pH was recorded at 7. 28.
8. Follow ng delivery, Faith was transported to the
neonatal intensive care unit (NI CU), where she remained until

January 31, 1998, when she was di scharged to her parent's care.



Faith's hospital course was sunmarized in her Cinical Resune
(di scharge summary), as foll ows:
Hi story .

Term newborn femal e, birth weight 4449 gm
born on 01/27/98 at APHCW Modther is a 39-
year-old gravida 2, para 1, 0 positive,
mat er nal screens negative, unconplicated
gestation, 40+ weeks gestation, rupture of
menbranes 4 hr., 40 mn. prior to delivery.
Difficult extraction, vaginal delivery,

epi dural anesthesia, nuchal cord tines one.
During process of extraction, left fracture
of the humerus. Baby cyanotic and apneic,
heart rate 40-60, Anmbu bagged with 100%
cardi ac conpressions given, intubated at one
to 1-1/2 min. of life, with 3.5 cm ET tube,
responded with 100% 02 by bagging, re-

i ntubated due to air leak with 4.0 ET tube
at 7-10 mn. of age. Apgars 1 at one mn.,
6 at five mn., cord pH 7.28, birth wei ght
4449 gm tenperature 98.8° Accu-Chek 72,
mean bl ood pressure |low 30s. Hematocrit
49%

PHYSI CAL EXAM NATION:  Alert, nolding of the
head, bruising of the scalp. Pupils
reactive to light. Nose and throat normal.
Lungs coarse. No nmurnur. Abdonmen soft.
Liver 2 cm below right costal margin. Cord
- 2 arteries, 1 vein. Fenale genitalia.
Anus patent. Passing neconium  Spine
normal . Left armwth swelling and
tenderness at fracture site. Decreased tone
and refl exes. Poor perfusion.

| MPRESSI ON:

1. Post mature, 41 weeks fenal e
Neonat al depression, post difficult
delivery.

Aspi ration.

Rul e out sepsis.

Hypovol em a.

Left hunerus fracture.

o0k w



PROBLEM LI ST:
Probl em #1: Post mature, 41 weeks fenal e.

Probl em #2: Neonatal depression. |Infant
required 100% pressures of 23/3 and an | W
of 30; pH 7.4, pC2 22, P2 393, base excess
-8.1. Weaned and extubated to roomair by
day one. No apnea nor bradycardia. Monitor
di sconti nued.

Probl em #3: Rule out sepsis. Treated with
anpicillin and gentamcin tines 72 hr.
Bl ood culture negati ve.

Probl em #4: Fracture of the left humerus.
Ot hopaedi c consult obtained, infant was
splinted, nowis positioned with |eft upper
extremty pinned across chest and is
confortable. For followup with Dr.

Topol eski .

Probl em #5: Neurologic. A CT scan of the
head shows sonme central subdural bl eeding

al ong tentoriumand fal x cerebri, smal
anount, slightly prom nent extra-axial space
| eft tenporal region.][?

Probl em #6: M scel | aneous. Passed ABR
heari ng screening exam Annual followup is
recommended. Infant screening was done

01/ 28/ 97.

Probl em #7: Fluids/electrolytes/nutrition.
Feedi ngs were begun on day 2, and advanced.
Infant is tolerating ad |lib feedings of

mat ernal breast mlk or Simlac-20 with
iron, and nippling well.

Physi cal exam nation, 01/31/98: Four days
of age. Weight 4555 gm head circunference
33.25 cm Pink. Anterior fontanelle soft.
No murmur. Lungs clear. Abdonen soft and
full. Neurologic appropriate. Left arm
posi ti oned as noted above.



FI NAL DI AGNCSI S:

Post term 41 weeks femal e.
Neonat al depr essi on.

Rul e out sepsis.

Left fractured hunerus.
Subdur al bl eedi ng.

Ghwh kR

9. Followup CT scan on March 25, 1998, showed resol ution
of the subdural henorrhage. Specifically, the CT scan was read,
as foll ows:

The ventricles are nornal in size and
configuration. There is no mdline shift.
The attenuation characteristics of the brain
are within normal limts for the patient's
age and state of maturity. No extra-axia
fluid collections are identified. The
henorr hagi ¢ changes descri bed on the study
of 01/30 have cl eared.

| MPRESSI ON:
CT appearance of brain within normal limts.

Faith' s subsequent devel opnent

10. Foll ow ng discharge from Arnold Pal mer Hospital, Faith
was followed for a nunber of evolving irregularities. Pertinent
to this case, insight into the conplexity of her presentation
can be gl eaned from sone observations by a few of Faith's
physi cians: M chael Pollack, MD., a pediatric neurol ogist;
Eric Trunble, MD., a pediatric neurosurgeon; and Harry Flynn
Jr., MD., an ophthal nol ogi st.

11. Dr. Pollack initially evaluated Faith on March 30

1998, and described his inpressions, as follows:



: Parents have observed that the patient
does not follow although she appears to
respond to light. She has been eval uated by
Dr. Gold and Dr Richnond and apparently has
retinal detachnment . . . . A recent filmof
the patient's |left arm apparently
denonstrated that her huneral fracture is
heal i ng satisfactorily.

* * *

A recent CT scan of the head shows

resol ution of posterior fossa henorrhage.

In addition, the fluid collection over the

| eft tenporal region has |largely disappeared
but the | eft-sided subarachnoi d space does
remain | arger than the right.

Physi cal exam nation includes a weight of 14
pounds and a head circunference of 35.5 cm
The forehead appears underdevel oped and the
head is small in relation to the face.
Anterior fontanel is closed. There is
ridgi ng of coronal and sagittal sutures.
Slight flattening of the right occiput is
present and there is correspondi ng

al opeci a .

| MPRESSI ON:

1. Perinatal craniocerebral trauma and
probabl e hypoxic i schem c encephal opat hy.

2. Retinopathy by history.

3. Evolving mcrocephaly versus

crani osynostosis: Primary mcrocephaly
(failure of the head to grow because of poor
brain growth) appears nore likely than

crani osynost osi s . .

12. Dr. Pollack sunmarized his Septenber 29, 1998,
eval uation, as foll ows:

Faith is an 8-nonth-old girl who was
initially evaluated in ny office 3/98
because of visual inpairnent and suspected
sei zures. Her diagnoses include perinatal



crani ocerebral trauma and a possi bl e hypoxic
i schem ¢ encephal opathy. In addition, she
had a congenital retinopathy. Her diagnoses
at Bascom Pal ner Institute were: (1)
congenital bilateral retinal detachnent and
(2) variation of persistent hyperplastic
primary vitreous or persistent fetal

vascul ature bilaterally. Her MR scan of

t he head showed an abnormality of the
rostrum of the corpus call osum whi ch was

t hought to fall in the spectrum of septo-
optic dysplasia. Her condition, therefore,
appears to be due to a conbi nation of
congenital anonalies and perinatal factors

In the past few nonths, the patient has
undergone . . . [repair of nmetopic
synostosis]. Although the shape of her head
has i nproved, her head circunference has
remai ned bel ow the 5th percentile,
supporting the view that primary

m crocephal y rather than crani osynostosis
was responsible for the snmall head size in
this patient. In addition, ptosis of the
right upper lid devel oped postoperatively.

* * *

PHYSI CAL EXAM NATI ON: I ncludes a |l ength of
26.5 inches, weight 18-3/4 pounds, head
circunference 38.5 cm The head appears
small in relation to the face. There is
uni |l ateral occipital flattening .

| MPRESSI O\ Sever e nonprogressive

encephal opathy due to perinatal factors as
outlined above and a congenital anonaly of
the central nervous system There is severe
vi sual inpairnment which is due to a retina
anomal y .

Her residual mcrocephaly suggests that

deficient brain growmh rather than

crani osynostosi s was responsi ble for her
smal|l head size . . . . Developnent is

gl obally del ayed. The conbi nati on of

10



m crocephal y, congenital CNS anomali es,

vi sual inpairnment and gl obal devel opnent al

delay in this patient suggests that she is

likely to function in the trainable nentally

handi capped range. Her notor attainnent to

date inplies that she will walk

i ndependent | y.

13. Foll owi ng Septenber 29, 1998, Faith was seen by
Dr. Pollack on July 21, 1999; April 3, 2000; and July 17, 2001,
during which there was no apparent change in Dr. Poll ack's
i npression. Thereafter, the record suggests that follow ng
Faith's last visit with Dr. Pollock, her neurol ogy issues were
followed in Mam ; however, there is no evidence of record
regardi ng those evaluations, if any.?®
14. Foll ow ng discharge from Arnold Pal mer Hospital, Faith

was al so seen by Dr. Trunble and had serial workups for
crani osynostosis. That diagnosis was rejected July 9, 1998,
when "a head CT with 3-D reconstruction . . . reveal ed al
sutures to be open with the exception of her nmetopic suture,
whi ch was supposed to be closed at this age.”" Faith did,
however, have "nmetopic synostosis with a small pal pable ridge,"
whi ch was repaired on July 29, 1998. Faith apparently did well
post - operatively, wth the exception of right eye ptosis. O
note, an uncontrasted CT scan was reviewed by Dr. Trunble in

March 1999, which he noted: "identifies normal norphol ogy

wi t hout evi dence of increased CSF spaces or definite atrophy.”

11



15. On April 20, 1998, Faith's ophthal nol ogi c probl ens
were evaluated by Dr. Flynn, professor of ophthal nol ogy at
Bascom Pal ner Eye Institute, Mam, Florida. Dr. Flynn
described his inpressions as foll ows:

[ Faith] was exam ned on 4/20/98
regardi ng her retinal detachnments in both
eyes. . . . [The patient] had a traumatic
delivery that involved extensive facial,
crani al and subconjunctival henorrhages.
The patient has brought with her multiple
studi es including Xrays, CT scans and ot her
studi es that have been reviewed and are
present on the chart. The patient is being
referred regarding the possibility of any
surgical therapy for this patient with
bilateral retinal detachnents. The ocul ar
exam nation showed no recordabl e visua
acuity al though there did appear to be a
response to light in each eye. The
pupillary reaction showed a 1+ response to
direct light in each eye. The tension by
pal pati on was nornmal in both eyes.

The anterior segnent exam nation showed a
whi te pl ague-like structure on the back
surface of the lens in both eyes. The
vitreous cavity was clear with no visible
henorrhage in either eye. The posterior
segnent exam nation showed total retina
detachnent with dragging of the retina
toward the inferior tenporal quadrant in
both eyes. The retinal folds were drawn
forward as well to fibrous tissue inserting
on the back surface of the |ens.

| MPRESSI ON:

1. Congenital bilateral retinal detachnent
both eyes.

2. Variation of persistent hyperplastic

primary vitreous or persistent fetal
vascul ature both eyes.

12



RECOVIVENDATI ON:

| discussed ny findings with the patient
[sic] and husband. | indicated that the
retinal detachnents were inoperable. |

i ndi cated that the changes present in the
back of the eye could not have taken place
in 2 1/2 nonths in spite of the extent of
the trauma at delivery.["]

16. Apart fromthe inpressions of Faith's treating
physi ci ans, some insight into Faith's devel opnent may al so be
gl eaned fromcertain eval uations and testing by the Sem nol e
County Public Schools; including a Report of Adoptive Behavior
Testing, dated August 21, 2003. On that test, adm nistered at
age 5 years, 7 nonths, Faith's ability to care for herself and
interact wth others ("Broad | ndependence") was neasured based
on an average of four areas of adaptive functioning: notor
skills, social interaction and comuni cation skills, personal
living skills, and comrunity living skills. There, Faith's
motor skills, which included gross and fine notor proficiency
tasks involving nobility, fitness, coordinati on, eye-hand
coordi nation, and precise novenents were said to be conparable
to an individual at age 3-1 (3 years, one nonth). However, the
exam ner noted the basis for such conclusion, as foll ows:

When presented with age-level tasks, Faith's
gross-notor skills are age-appropriate.
Age- | evel tasks involving bal ance,

coordi nation, strength, and endurance wl|
be manageabl e for her.

13



When presented with age-level tasks, Faith's
fine-notor skills are very limted. Age-

| evel tasks requiring eye-hand coordi nati on
using the small nuscles of the fingers,
hands, and arnms will be extrenely difficult
for her. (Enphasis added.)

(Intervenor's Exhibit 4.)

17. Faith's notor skills were also evaluated by the
Sem nol e Public County Schools, and noted in a Physical Therapy
Assessnent/ Eval uation report, dated Cctober 2, 2003, as foll ows:

OBSERVATIONS:  Faith was evaluated in a

vari ety of educational settings. She was
observed in the classroom during an
obstacl e course in another classroom on the
pl ayground and around the school camnpus.
During the obstacle course observation,
Faith was participating in tunnel creeping,
rockerboard activities, basketball and

bal ance beam wal ki ng. Throughout the

eval uation, it appeared that Faith had
difficulty with sone notor tasks due to body
and spatial awareness as well as with her
speed and intensity of her novenents. Wth
this evaluator, Faith foll owed al

di rections and seenmed eager to please.

* * *

FUNCTI ONAL MOBILITY: Faith anbul at es

i ndepen[den]tly in all directions
denonstrating a forward lurch, hiking type
of gait pattern, head is bent forwards. She
is able to walk in the halls, on ranps and
on sand on the playground w thout falling.
She is able to creep and knee wal k

i ndependently. Rises fromthe floor using a
hal f kneel pattern or through a backwards
crab type of pattern. Lowers self to floor
with control. Transfers in/out of al

chai rs independently but teacher reports she
often trips over her own feet. Ascends the
stairs using a reciprocal pattern w thout

14



holding the rail, descends using step to
step pattern holding the rail.

GROSS MOTOR  Faith sits on the floor with
good bal ance in a criss cross position or
sidesit position. She |ow kneels but wei ght
bears on her right side nore than her left
and hi gh kneels with good bal ance. She
squats to pick an itemup off the floor. |Is
able to junp off the floor and junps on the
tranpoline at least 5 tines in a row. She
is able to wal k on the bal ance beamtaking 3
steps i ndependently and attenpts to wal k
backwards on it. On the playground, she is
able to clinb all structures independently
Wi th supervision. Wthin the schoo
environnent, Faith is able to push/pull her
exterior doors and turn knobs of al

i nterior doors.

FINE MOTOR/ VI SUAL MOTOR: . . . According
to notes from OCPS records, Faith may

exhi bit sone visual notor issues as well as
the visual inpairnent already noted.

(I'ntervenor's Exhibit 4.)

Coverage under the Pl an

18. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury,"” defined as in "injury to the brain . . . caused by
oxygen deprivation or nmechanical injury, occurring in the course
of | abor, delivery, or resuscitation in the inmnediate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.™
§ 766.302(2), Fla. Stat. See also 8§ 766.309 and 766. 31, Fla.

St at .

15



19. In this case, Petitioner and Intervenor are of the
view that Faith suffered a "birth-related neurol ogical injury,”
as defined by the Plan. In contrast, NICAis of the viewthat
Faith did not suffer a "birth-rel ated neurol ogical injury” since
her neurologic inpairnments are, nore |likely than not, prenatal
(devel opnental) in origin, and resulted from cerebral
mal f ormati on, as opposed to brain injury caused by oxygen during
| abor, delivery, or resuscitation. Moreover, NICAis of the
view that Faith is not permanently and substantially nentally
and physically inpaired.

The cause and timng, as well as the significance
of Faith's inpairnent

20. To address the cause and timng of Faith's
impairments, as well as their significance, the parties offered
the records related to Faith's birth and subsequent devel opnent,
portions of which have been addressed supra (Joint Exhibits 1-4,
and Intervenor's Exhibit 2); a color photograph of Faith taken
several hours after her birth (Petitioner's Exhibit 1); the
deposition of Leon Charash, M D., a physician board-certified in
pedi atrics, who practices pediatric neurology (lIntervenor's
Exhibit 1); the deposition of Donald WIllis, MD., a physician
board-certified in obstetrics and gynecol ogy, as well as
mat er nal -fetal nedicine (Respondent's Exhibit 1); and the

deposition of Mchael Duchowny, M D., a physician board-

16



certified in pediatrics, neurology with special conpetence in
chil d neurol ogy, and clinical neurophysiology. (Respondent's
Exhibit 2.)

21. Dr. WIlis, whose deposition was offered on behal f of
Nl CA, was of the opinion that the birth records failed to
support a conclusion that Faith suffered a brain injury from
oxygen deprivation during | abor or delivery, but offered no
opinion regarding the likelihood of brain injury from oxygen
deprivation during the course of resuscitation or fromtraunma
associated with Faith's delivery. Dr. WIllis expressed the
basis for his opinions, as follows:

BY MS. V\RI GHT:

Q After reviewing the records in this
case, do you have an opinion within a
reasonabl e degree of nedical probability as
to whether or not Faith Lapp qualifies for
conpensation under the NICA criteria you
just described?

A. Yes, it was ny opinion that there did
not appear to be a | oss of oxygen that
occurred during | abor or delivery that would
result in this child s injury.

* * *

Q Doctor, would you tell us howit is that
you reached such an opinion as that?

A. Yes. | reviewed the fetal heart rate
monitor strips, which do show fetal heart

17



rate decelerations during the latter few
hours of labor. Although they're not

persi stent decel erations until about the

| ast hour before delivery, and then the
fetal heart rate tracing does show

persi stent variable decelerations . . .

The Apgar scores that the baby had were Iow
t he Apgar score was one and six. O course,
the baby had -- there was a shoul der
dystocia at birth resulting in a very
difficult delivery. However, the unbilica
cord bl ood gas was nornmal with a pH of 7.28.
And the baby had a course in the hospital
that did not suggest an ischem c event
during | abor or delivery. 1In other words,
did not have seizures in the post-delivery
period, no other organ failure |ike renal
failure, hypotension, those types of things,
and was di scharged honme on the fourth day.
So |l ooking at all of that, | felt there was
not oxygen deprivation during |abor or
del i very.

Q . . . Wat is the significance of the
fetal heart rate nonitoring strips?

A Well, the fetal heart rate nonitor
strips are consistent with sone degree of
unbi lical cord conpression or variable
decel erations prior to delivery, and all
fetuses react differently to that. But
certainly if the fetal heart rate

decel erations persist and are significant,
then it can lead to a baby that has | ack of
oxygen at birth.

Q Dr. WIlis, can you tell us the
signi ficance of the cord bl ood pH which you
referenced earlier as being normal at 7.28?

A Rght. WlIl, if a baby is born with a
| ack of oxygen, then they will have | ack of
oxygen and aci dosis, which the two go
together. And if the baby has |ack of
oxygen acidosis, then the cord pH shoul d be

18



low. |If the unbilical cord blood pHis
within normal limts, it would suggest that
for whatever fetal heart rate decel erations
or whatever Apgar scores that were present,
that that wasn't a result of or did not
cause or was not a result of lack of oxygen
to the baby.

* * *

Q Wuld you anticipate the pHto be
abnormal if the deceleration that you saw on
the fetal heart nonitoring strips had

conti nuously occurred?

A. Wll, the fetal heart rate nonitor strip
shows you that in a way that the baby is
bei ng stressed, but it doesn't really tell
you if the baby is in distress. So
different babies tolerate different anounts
of fetal heart rate deceleration. So the
bottom |ine here was the unbilical cord pH
being normal. | felt that | could not say
that those fetal heart rate decel erations
that were present in that hour prior to
birth really resulted in | ack of oxygen to
t he baby.

Q In other words, you would have
anticipated the pH score to be abnormal if
the infant had been severely affected by the
decel erati on?

A. That is correct.

* * *

Q And the significance of the Apgar
scores?

A. Well, the Apgar score at one m nute
tells you how nmuch resuscitation is going to
be required for the newborn, and the one was
sinply one point for fetal heart rate. The
baby at birth had no spontaneous
respiration, it was pale and it was not

nmovi ng, and the only points that the baby
got -- therefore, was depressed at that

19



time, and the Apgar score was one. The one-
m nute Apgar score is not a very good

i ndi cator of |ong-term neurol ogic

devel opnment though. The five- and the 10

m nut e Apgar scores are better indicators
for that. The Apgar score at five mnutes
was |listed at six. That's still |ow

We consi der Apgar score to be lowif it is
under seven. So a six is just under the
cut-off. If the baby had an Apgar score of
seven at five mnutes, then it would have
been considered a nornmal score .

* * *

BY MS. LAPP:

Q [Dloyou normally . . . [limt yourself
as you did in this case]?

A. Normally -- normally, in nost cases, |
don't limt nyself as much as | amw th your
case.

Q You found that my case was --

A | found it a little bit confusing. |If |
saw the fetal heart rate tracing that | saw
here and the Apgar scores that | saw and if
the cord pH was abnormal, or | didn't see a
cord pH, then I would have assuned t hat

t here woul d have been hypoxia to this baby
at birth. But the fact that the cord pH was
so normal, | really have to stop and
question that. So then with that -- and

t hi s happens in other cases.

So with that then, | have to | ook and see
what else. And fromdoing this for severa
years and practicing in my subspecialty, |
know t hat babi es that have hypoxic injury to
the brain at tine of birth or during | abor
frequently have seizures during the first
hour or two after birth and many of the

ot her things that we've tal ked about. So,
for instance, if your baby would have had a
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sei zure di sorder an hour or two hours after
birth and woul d have been hypot ensive, |

m ght have in that circunstance deci ded that
| would have sinply ignored the cord pH
result because it wouldn't have fit
everything that | see.

Q Could it be p053|ble that . . . [it was]
human error

A. That is why I |ook at many different
things. Again, if | would have seen ot her

t hings that woul d have been consistent with
hypoxic injury to the brain at birth, then
woul d have said | amgoing to discard this
cord pH because it just doesn't fit the rest
of the picture. And so that is the reason
kind of imted nyself to | abor and
delivery, because the baby is depressed
after birth, and | really can't explain

t hat .
* * *
Q . . . Wen would she have had these
sei zures?
A. It would have been after birth,

relatively in a short period after birth. |
guess what I"'mtrying to say is froma

mat ernal fetal standpoint, the nedicine that
| practice, if | see a poor fetal heart rate
tracing and a baby with | ow Apgars and then
seizures two hours after birth and then a CT
scan done at five or six days of life which
shows a cystic structure -- shows maybe
brain edema consistent with hypoxic injury,
then that all becones a very, very clear

pi cture for ne.

In this case, unfortunately, the picture
just was not so clear. Because of that, |
wanted to limt nyself to | abor and delivery
because | could not make such a clear

pi cture of what happened after that.

(Respondent's Exhibit 1.)
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22. Dr. Duchowny, whose deposition was al so offered on
behal f of NI CA, was of the opinion, based on his review of the
records and his neurologic evaluation of Faith on March 12,

2003, that Faith's inmpairments, nore |likely than not, resulted
fromcerebral mal formation, as opposed to brain injury caused by
oxygen deprivation during |abor, delivery, or resuscitation, and
t hat, regardl ess of the cause, Faith was not permanently and
substantially nentally and physically inpaired. Dr. Duchowny
expressed the basis for his opinions, as follows:

BY MS. VRl GHT:

Q Could you tell nme, after review ng the
records concerning the records of both Linda
Lapp and al so Faith Lapp, your review of al
the records you've just named and your

exam nation of Faith Lapp, if you have
reached an opinion which is in the
reasonabl e degree of nedical probability as
to whether or not Faith Lapp sustained

per mnent nental and physical inpairnment as
a result of her |abor and delivery?

A. Yes. | believe that Faith does not have
a substantial nental or notor inpairnment and
that her neurologic disabilities were
acquired in utero and not the result of a
birth rel ated neurol ogical injury that
occurred during | abor, delivery or
resuscitation in the i nmedi ate post delivery
peri od.

Q Could you tell me what you base that
opi ni on on, Doctor?
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A. That opinion is based on the nedical
records which indicated that Faith's | abor
and delivery were conplicated by a fractured
| eft hunerus, but that her cord bl ood pH was
normal ; her Apgar scores of 1 and 6 were
reasonably good; that she did not have
findings in the post natal period which are
consistent with either mechanical injury or
severe hypoxia; and that her eval uations,
including nmy exam nation, all suggested that
the types of neurologic disabilities that
she has resulted from devel opnent a
abnormalities which occurred during the tinme
that the brain was formng in interuterine
life.

Q Doctor, in examning Faith's records,
woul d you comrent on the blood cord results?

A.  Well, her cord pH of the bl ood gas was
7.28, which is essentially normal. There is
no indication of any hypoxia at that point
intime when the bl ood gases were drawn from
t he cord.

Q Wuld you conment--you said earlier that
her Apgar was relatively normal at 1 and 6.
What did you nean by that?

A.  An Apgar score of 1 at one mnute is not
an unusual finding in normal deliveries. It
reflects obstetrical nedication; and | think
the inportant Apgar score is at five

m nutes, which for Faith was 6. While not
bei ng perfect, it certainly is a decent
Apgar score and inconsistent with asphyxi a.

* * *

Q Well, you indicated after that, if
heard you correctly, that you didn't see any
post delivery signs of hypoxia.

A. That's correct. Faith did require sone
ventilatory support for the first day, but
she never devel oped system c signs of
hypoxi a, which m ght produce abnormalities

23



of her heart, liver, kidney, |ungs, or
cardi ovascul ar system

* * *

Q You indicate further that there was no
evi dence of nechanical injury. Could you
tell us for the record what you nean by
"mechani cal injury?"

A. Wll, there was no evidence of
mechanical injury to the central nervous
system neaning there was no trauma to the
brain or spinal cord. Faith did have a left
Erb's pal sy, which indicates dysfunction in
the brachial plexus. | believe this was
mechani cally i nduced, but it was outside the
central nervous system

* * *

Q Let's nowturn to your opinion that
Faith does not suffer froma substantial and
per manent nental or physical inpairnent.
Coul d you conment on the reasons why you
believe that to be your opinion?

A Yes. At the tinme that | evaluated Faith
| ast March, she was five years old. She did
have a short attention span, and she was an
overactive child, but she was able to talKk.
Al beit wth a speech delay, she was able to
talk. In fact, could speak in short

phrases. She seened to be socially
appropriate. And with sone effort, one
could actually conplete the exam nation
because there woul d be sone interaction
between Faith and nyself. She woul dn't
cooperate for all testing but much of the
testing did in fact get done.

* * *
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BY MR THOVPSON:

Q . . . [YJou . . . [agree] that you
bel i eve there are neurol ogic abnormalities.
Correct?

A.  Yes.

Q Wien you say that they were acquired in
utero, you think that those were sonething
t hat devel oped prior to the birthing
process?

A.  Yes.

Q Is that what you nean?

A.  Yes.

Q Do you have a name for whatever that
process was that caused that?

A. | believe it is cerebral malformation.

Q And is that a chronosomal problenf

A.  Not usually.

Q \What's usually the cause of that?

A.  Unknown interuterine acquired factors.

Q You have stated that you agree that
there were nmechanical injuries to this child
during the | abor and delivery process,
correct?

A. Yes.

Q You said one evidence of that was the
fractured humerus. Correct?

A. Yes.
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Q She had sone abnornmlities on CT scan, |
bel i eve, sone sort of--1 can look for it,

but you may renenber what it was. |'ve got
it right here. "A central subdural bl eeding
al ong the tentoriumand faux cerebrum of a
smal |l amount."” Do you recall that CT scan
of the head that was taken shortly after her
birth?

A. Yes.

Q Wuld you agree that that was the result
of a nmechanical injury to her head?

A. Yes.

Q Wuld you agree that the pH of 7.28 in
the cord bl ood may not represent what her
true |l evel of acidosis was?

A. No, | wouldn't agree with that
st at enent .

Q Could that be a lab error?

* * *

A. Well, anything is possible; but given

t he Apgar score and given her ultinate
clinical findings, | regard that cord bl ood
pH as bei ng accurate.

Q \What do you account for her being
cyanotic?

A. She already had brain dysfunction in
utero. So, if you take a newborn, whose
brain is not normal, and you provide stress,
their response is often abnornal

Q . . . Wuld you agree that Faith's
| aboratory work after her birth did show
evi dence of problenms with her liver?

A.  No.
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Q Are you famliar with what her LDH was?

A.  Yes. It was el evated, but the rest of
her liver functions were normal.

Q Was her AST normal ?

A. I woul d have to check. | don't believe
it was significantly el evated.

Q Was her ALT abnornal ?

A. Again, there were mld elevations that |
don't think were significant, as | recall

Q | may have asked you this. | apologize
if I have. You do agree that her
hydrocephaly is a result of secondary
atrophy, as opposed to sonme ot her reason?

A. No, | don't agree with that.

Q But you disagree with Dr. Trunbull [sic]
when he said that in his report of July 9th,
19987?[ °]

A Wll, you would have to ask Dr. Trunbul
[sic] what he neant by that. But ny
understanding is that there were findings,
there were abnormalities, but they would not
be classified as atrophy. It would really
be failure to develop, which is different.

Q How can you distingui sh between atrophy
and failure to devel op?

A. Well, atrophy inplies at one point al
the brain structures were normal, and then
sonet hi ng happened to damage those
structures.

Devel opnental problens inply that they never

devel oped correctly in the first place so
t hey never assuned nornal proportions.
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The findings that Faith had on her MRl are
nore consi stent with devel opnent al
abnormalities to her brain, so | would not
classify them as atrophy.

(Respondent's Exhibit 2.)

23. Dr. Charash, whose deposition was offered by
I ntervenor, and whose testinony was supportive of Petitioner's
claim did not exam ne Faith, although he was accorded the
opportunity to do so,® but based on the records, he was of the
opinion that Faith suffered a "birth-rel ated neurol ogi cal
injury.”

24. Wth regard to brain injury, Dr. Charash was of the
opinion that Faith's injury had two conponents, |ack of oxygen
and trauma (nmechanical injury). As for oxygen deprivation being
a likely course of brain injury, Dr. Charash noted Faith's
one- m nute Apgar score, which reflected severe depression; the
need for resuscitation; an increased nunber of nucleated red
cells; a low bicarb; a likely false pH, since Faith was given a
bol us of sodiumbicarb on delivery w thout adverse effect; and
evi dence of kidney mal function, with transient abnormalities in
her liver enzynes. As for trauma, Dr. Charash noted the
subdur al henorrhage (cephal ohemat oma), observed on CT scan at 3
days of age, a likely result of trauma during delivery, as well

as the severe bruising of the head docunented foll ow ng

delivery. Finally, as further evidence of likely brain injury,
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Dr. Charash noted that on delivery, Faith's head, at 33 1/4

centineters,

was normal, but within a matter of nonths failed to

grow as one woul d expect, and that she is now m crocephalic.

Consequent |y,

Dr. Charash concluded that Faith |ikely suffered

brain injury during |labor, delivery, and resuscitation caused by

oxygen deprivation and nmechanical injury. (Intervenor's Exhibit

1,

page 18.)

25. As for the neurol ogical consequences associated with

such injury, Dr. Charash offered the foll owi ng observati ons:

EXAM NATI ON BY
MR, TOANSEND:

Q

the I ack of oxygen or the

trauma affect her nentally in any way?

A

Il think it has left her with

certain physical stignmata and certain
intellectual stigmata. She has certain

physi cal

i njuries based upon her birth

difficulties and she's been left with

behavi or al

and cognitive and | earning

difficulties; yes.

Q And that's clearly set forth in the
records that you've reviewed, the cognitive
and the physical problens?

A

tinme,

Q
A

Let me deal with them one at a
may.

right, sir.

The Orange County Public School s have

eval uated her and they find her functioning
at percentiles which are far bel ow age
expectations. For exanple, there's a report
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of the Highland El enentary School in
ki ndergarten descri bed on 8/ 21/03, it's one
of many reports, but this brings us up to
five years and seven nonths . . . . At this
point in tine she's five years and seven
nonths old. Her ability for functional
i ndependence is that of a three-year old
whi ch puts her in the | ower one tenth of one
percent of the population, 0.1, which neans
that 99 people out of a hundred outscore her
in that area. They give her a rating for
nmotor skills. They think her notor skills
are three years and one nonth at an age of
five years and seven nont hs, which, again,
puts her in the profoundly retarded area in
terms of her notor skills, precise
novenments, coordination, fitness, etc. They
have anot her score of social interaction and
comuni cation. Again, she's equivalent in
one area to a three year one nonth ol d,
anot her area she can pass tests at two years
and two nonths, she has great difficulty
wi th tasks that approach four years and
eight nonths. And so it goes. They
basi cally conclude that in every area she
averages out three years and no nonths.
She's five years and seven nonths. This
gives her a quotient of an aggregate of al
ot her adaptive performance in the range of
retardation . . . . There is a
psychoeducati onal eval uati on done at the
Sem nol e County Public Schools. This is
carried out when she's five years and seven
nonths. . . . The conclusion here . . . is
that the child is performng in areas
that range fromthe very | ow category in the
WJ-111 cognitive battery. She's considered
to be significantly deficient. She's in the
second percentile in the Bracken, B-R-A G K-
E-N, basic concept scale. She's in the
fourth percentile in some other test. On
the Stanford Binet, in her verbal ability
she does better, she's at the 12th
percentile, and that's not retarded.

Now, her physical problens are of
great significance here and, frankly, |
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think they relate to what |'ve nentioned
before, her problens wth bal ance,
equi l i brium coordination, sone of which may
be tangentially a consequence of her visua

i npai rnents, but it is nmy opinion within a
reasonabl e degree of nedical certainty that
her maj or physical problemaside fromthe
structural change in her brain which makes
it abnormally very, very small is her

bl i ndness or her severe visual inpairnents.

26. As noted, Dr. Charash was of the opinion that Faith's
princi pal physical injury was her visual inpairnment, which
rendered her substantially physically inpaired, and that Faith's
visual inpairment resulted frombilateral retinal detachnent
that was caused by mechanical injury during delivery.’
(Intervenor's Exhibit 1, pages 21-31.) Consequently, if
credited, Dr. Charash's testinony would support the concl usion
that Faith suffered bilateral retinal detachment caused by
mechani cal injury that rendered her substantially physically
i mpai red, and that such inpairnment did not result froma brain
injury. Notably, other physicians who have exam ned Faith, as
wel |l as the Sem nole County School System have concl uded that
Faith's gross and fine notor skills, except to the extent they
may be di m ni shed because of her visual inpairnment, are age
appropriate. Consequently, given the record, there is no
conpet ent proof to support a conclusion that Faith is

permanently and substantially physically inpaired, because of a

brain injury.
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27. Here, the opinions of the experts offered by the
parties, as well as the other proof of record, have been
carefully considered. So considered, it nust be resolved that,
while Faith's delivery was traumatic and there is evidence to
suggest that she may have suffered oxygen deprivation during
| abor, delivery and resuscitation, as well as mechanical injury,
as evidenced by the cephal hematona, the proof fails to support
the conclusion that, nore likely than not, any oxygen
deprivation or nmechanical injury she may have suffered resulted
in significant brain injury, or that she is permanently and
substantially physically inpaired. 1In so concluding, it is
noted that Faith's hospital course post-delivery was not
consistent with Faith having suffered an acute brain injury;
that the inmaging studies do not reveal brain injury, (i.e.,
evi dence of atrophy) and are therefore nost consistent with
cerebral malformation; that Faith's current deficits have a
congenital basis, at least in part; that Dr. Duchowny, as
opposed to Dr. Charash, exam ned Faith, and based on his
training and experience is nost qualified to address the
neurologic issues in this case; and that Dr. Duchowny, as
opposed to Dr. Charash, was nost candid, and his opinions were
nost consistent with the other proof of record. Consequently,
it is resolved that the nore credible proof denonstrates that

Faith's inpairnment, nore likely than not, resulted from cerebra
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mal f ormati on, as opposed to brain injury caused by oxygen
deprivation or nechanical injury during |abor, delivery or
resuscitation, and that, regardl ess of the cause, Faith is not
permanently and substantially physically inpaired.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq, Fla. Stat.

29. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

30. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," nmay seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Adnministrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensati on Associ ati on,
whi ch adm ni sters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated

neurological injury." 8 766.305(3), Fla. Stat.
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31. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it my award
conpensation to the claimant, provided that the award is
approved by the administrative |law judge to whomthe cl ai mhas
been assigned. 8 766.305(6), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

32. In discharging this responsibility, the adm nistrative
| aw j udge nust neke the follow ng determ nati on based upon the
avai |l abl e evi dence:

(a) Wiether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-related
neurological injury as defined in s.

766. 303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospital
supervi sed by a participating physician in
t he course of |abor, delivery, or
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resuscitation in the i nmedi ate post-delivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.
33. Pertinent to this case, "birth-rel ated neurol ogi ca

injury" is defined by Section 766.302(2), to mean:

injury to the brain or spinal cord of a live

i nfant wei ghing at |east 2,500 grans at

birth caused by oxygen deprivation or

mechani cal injury occurring in the course of

| abor, delivery, or resuscitation in the

i mredi at e postdelivery period in a hospital,

whi ch renders the infant permanently and

substantially nmentally and physically

inmpaired. This definition shall apply to

live births only and shall not include

disability or death caused by genetic or
congeni tal abnormality.

34. As the proponents of the issue, the burden rested on
Petitioner and Intervenor to denonstrate that Faith suffered a
"birth-rel ated neurological injury." 8 766.309(1)(a), Fla.

Stat. See also Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA

1997) ("[T] he burden of proof, apart fromstatute, is on the
party asserting the affirmative issue before an admnistrative

tribunal.").
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35. Here, the proof failed to support the conclusion that,
nore likely than not, Faith suffered an "injury to the brain

caused by oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery, or resuscitation .

which render[ed] . . . [her] permanently and substantially

mental |y and physically inmpaired.” Consequently, the record
devel oped in this case failed to denonstrate that Faith suffered
a "birth-related neurological injury,”™ within the nmeaning of
Section 766.302(2), and the claimis not conpensable. 88§
766.302(2), 766.309(1), and 766.31(1), Fla. Stat. See also

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensati on

Association v. Florida Division of Adm nistrative Hearings, 686

So. 2d 1349 (Fla. 1997)(The Plan is witten in the conjunctive
and can only be interpreted to require both substantial nental

and substantial physical inpairnment.); Humana of Florida, Inc.

v. MKaughan, 652 So. 2d 852, 859 (Fla. 5th DCA 1995)("[ B] ecause

the Plan . . . is a statutory substitute for comon |aw rights
and liabilities, it should be strictly constructed to include
only those subjects clearly enbraced within its terns."),

approved, Florida Birth-Rel ated Neurol ogical I1njury Conpensati on

Associ ati on v. MKaughan, 668 So. 2d 974, 979 (Fla. 1996).

36. Wiere, as here, the admnistrative | aw judge

det erm nes t hat the injury alleged is not a birth-rel ated

neurological injury . . . he [is required to] enter an order [to
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such effect] and . . . cause a copy of such order to be sent
imredi ately to the parties by registered or certified mail."

8§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review. 8 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by Linda J.
Davi dson Lapp, individually, and on behalf of and as natural
guardi an of Faith Lapp, a mnor, is dismssed with prejudice.

DONE AND ORDERED this 30th day of April, 2004, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 30th day of April, 2004.
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ENDNOTES

1/ The Apgar scores assigned to Faith are a nuneri cal
expression of the condition of a newborn infant, and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, reflex irritability, nuscle tone, and color, wth each
category being assigned a score of 0 through a maxi num score of
2. As noted, at one mnute Faith's Apgar score totaled 1, with
heart rate being graded at 1, and respiratory effort, reflex
irritability, nuscle tone, and color being graded at 0 each. At
five mnutes, Faith's Apgar score totaled 6, with heart rate
bei ng graded at 2, and respiratory effort, reflex irritability,
muscl e tone, and color being graded at 1 each. Faith's one-

m nute Apgar score was clearly depressed, and her five-mnute
Apgar score was slightly depressed, being just below a nornal
score of 7.

2/ The CT scan, done January 30, 1998, was reported, as
fol | ows:

There is blood along the inner hem spheric
fissure adjacent to the fal x cerebrum
posteriorly. There probably is also sone

bl ood adjacent to the tentoriumin the
posterior fossa. There is slight prom nence
of the subarachnoid spaces over the anterior
and | eft tenporoparietal region, but these
are relatively low density. The ventricles
show no mdline shift, and no
intraventricul ar henorrhage is present.

| MPRESSI ON:

1. There is some central subdural bl eeding
along the tentoriumand fal x cerebrum of a
smal | anount .

2. Slightly prom nent extra-axial space in
the left tenporal region, but this may stil
be a variation of normal. No |arge hematona
or mass effect is seen

3/ O record, the only subsequent eval uati on was one by Ronald
Davis, MD., who reported the results of his evaluation to
Faith's pediatrician (Jennifer Thielhelm MD.), by letter of
March 28, 2003. In that letter, Dr. Davis reported his

i npression, as foll ows:
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| MPRESSION:  Faith is a 5-year-old with
traumatic brain injury with resultant

m crocephaly, behavioral discontrol issues,
cognitive difficulties, near-conplete visua
blindness likely as a result of cortica

bl i ndness and the possibility of an abnornma
EEG gi ven her behavi oral outbursts.

* * *

It is clear that her traumatic brain injury
has left her wwth these resultant cognitive
and behavioral issues, which do need fairly
close attention and likely intervention

Not ably, Dr. Davis does not explain the basis for his opinion;
does not disclose the records on which he bases his opinion; and
offers no new data or imaging studies to support his inpression
that Faith suffered traumatic brain injury that resulted in
cognitive and behavioral issues. Consequently, there being no
new i nformati on nentioned to support Dr. Davis' inpression, and
since his inpression is contrary to the imging studies of
record, Dr. Davis' inpression is rejected as unpersuasive.

4/ Faith's retinal detachnments were inoperable; however, she
subsequently had surgery on the right eye to renobve a cataract
and performa lens inplantation. That surgery apparently
improved Faith's ability to appreciate i nages and col ors.

5/ In his report of July 9, 1998, Dr. Trunble did not say that
Faith's "hydrocephaly is a result of secondary atrophy, as
opposed to sone other reason.” Rather, his statenent was Faith
was "clearly mcrocephalic on nunbers although does not have
crani osynostosis and this is probably secondary to atrophy."
(Enphasi s added.) Moreover, in his report of March 8, 1999,

Dr. Trunble reported his review of a current CT scan, which he
noted "identifies normal cerebral norphol ogy wthout evidence of
i ncreased CSF spaces or definite atrophy.”

6/ On Novenber 7, 2003, Intervenor filed a Motion to Allow I M,
whereby it requested authorization for Dr. Charash to exam ne
Faith. That notion was granted by Order of Novenber 21, 2003.
Why Intervenors elected not to proceed with the exam nation is
not of record.
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7/ Dr. Charash was under the erroneous belief that if he could
denonstrate that Faith's blindness was caused by a traumatic
detachnent of the retinas during delivery, as opposed to a
congenital basis, the claimwuld be covered. (Intervenor's
Exhibit 1, pages 27-31.) Here, whether the retinal detachnents
were of a congenital origin or resulted froma nechanical injury
at birth, would not affect the decision in this case; however,
Dr. Charash's conclusion, that the retinas were detached during
delivery is rejected, and it is resolved that Faith's

opht hal nol ogi sts were nore qualified to speak to that issue.

COPI ES FURNI SHED:
(By certified mail)

Li nda J. Davidson Lapp
9918 Bear Lake Road
Apopka, Florida 32703

Larry J. Townsend, Esquire

Mat eer & Harbert, P.A

225 East Robinson Street, Suite 600
Post Ofice Box 2854

Ol ando, Florida 32802-2854

Lynn Wal ker Wight, Esquire
Lynn Wal ker Wight, P.A
2716 Rew Circle, Suite 102
Ccoee, Florida 34761

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32308-4567

Arnol d Pal mer Hospital for Children & Wonen
92 West M Iler Street
Olando, Florida 32806-2039

St ephen Carlan, M D

92 West M Il er Street
Ol ando, Florida 32806-2039
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Penny A. Danna, MD
Physi ci an Associ at es
21 West Colunmbia Street
Ol ando, Florida 32806

Ms. Charl ene W I oughby
Department of Health

4052 Bal d Cypress Way, Bin C75
Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are conmmenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed wthin 30 days of
rendition of the order to be revi ewed.
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